2023 MTSBA ANNUAL TITLE IX
TRAINING

Session #1

Presented by MTSBA Legal Team




OVERVIEW OF THIS THREE-PART TRAINING

November 7: 1:00-3:00 pm

Ouir first session aims to build an understanding around the nature of sexual harassment.
Attendees will be equipped with knowledge of potential warning signs, appropriate
reactions to sexual harassment reports, mandatory reporting requirements, and
measures to safeguard the privacy rights of students and staff.

November 14: 1:00-3:00 pm

Our second session will spotlight policies and procedures against sexual harassment,
applicable equally to staff and students. This session will also include discussions on
supportive measures that need to be in place and an overview of the rights of both the

complainant and the respondent.

November 21: 1:00-3:00 pm
Our concluding session will guide participants through the required stages of the
grievance procedure, the responsibilities of a Title IX Coordinator, and the steps in the

investigation, decision-making, and appeal processes.

=MTSBA
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CURRENT TITLE IX REGULATIONS

U.S. DEPARTMENT OF EDUCATION
STATED INTENTIONS

Intent:

= Provide clear, predictable, and effective rules to ensure schools have the

tools they need to address incidents of sexual harassment in their programs
and activities

= Schools understand the importance of responding to complaints
appropriately

= Provide a fair, transparent process for investigating and adjudicating
harassment matters

=MTSBA
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TRAINING REQUIREMENTS

Schools must ensure that Title IX personnel receive training as follows:
= Title IX's definition of “sexual harassment”
= The scope of the school’s education program or activity
= How to conduct an investigation and grievance process
= How to serve impartially, including by avoiding prejudgment of the facts at issue
= How to avoid conflicts of interest and bias

= Decision-makers must receive training on any technology to be used at a live
hearing and on issues of relevance of questions and evidence, including when
questions and evidence about a complainant’s sexual predisposition or prior
sexual behavior are not relevant

= |nvestigators must receive training on issues of relevance to create an
investigative report that fairly summarizes relevant evidence

=MTSBA
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AVAILABILITY OF TRAINING MATERIALS

= All materials used to train Title IX personnel:
»  Must not rely on sex stereotypes
Must promote impartial investigations and adjudications of formal complaints of sexual harassment

»  Must be maintained by the school for at least 7 years
»  Must be publicly available on the school’s website; if the school does not maintain a website the school must

make the training materials available upon request for inspection by members of the public.

= Under the Title IX Rule, students, employees, the Department, and the public will be able to examine a school’s
training materials, providing a necessary safeguard to improve the impatrtiality, reliability, and legitimacy
of Title IX proceedings. This requirement will improve the overall transparency and integrity of a
school’s Title IX policies and procedures.

= Schools must publish training materials that are up to date and reflect the latest training provided
to Title IX personnel.

=  Section 106.45(b)(10)(i)(D) does not permit a school to choose whether to post the training materials or offer a
public inspection option. Rather, if a school has a website, the school must post the training materials on its
website.

» A school must post on its website: “All materials used to train Title IX Coordinators, investigators, decision-
makers, and any person who facilitates an informal resolution process.” Posting anything less than “all
materials” on the website is insufficient. Accordingly, merely listing topics covered by the school’s training
of Title IX personnel, or merely summarizing such training materials is not the same as posting “all materials."

=MTSBA
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NOTICE REQUIREMENTS

= The employee designated to coordinate the district’s efforts to comply with Title IX
must be referred to as the “Title IX Coordinator”.

= Schools must notify applicants for enrollment and employment, parents/legal
guardians, and unions of Title IX Coordinator’s namel/title, office address, email
address and phone number.

= Must be prominently displayed on the district’'s website.

= Any person may report sex discrimination/harassment (whether or not the person
reporting is the person alleged to be the complainant of conduct that could constitute
sex discrimination/harassment) by any means.

=MTSBA
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OFFICE OF CIVIL RIGHTS

ENFORCEMENT OF TITLE IX

= OCR enforces Title IX to ensure that institutions receiving federal funds
comply with the law. They evaluate, investigate, and resolve complaints
alleging sex discrimination.

= OCR also provides technical assistance and guidance to schools.

=MTSBA
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THE CORE OF TITLE IX

Title IX (20 U.S.C. § § 1681 — 1688)

= “No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving Federal financial assistance . . .”

= Signed into law in 1972 by President Nixon
= Applies to virtually all aspects of federally funded education programs or activities

= MTSBA Model Policies 3210 and 5010
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U.S. SUPREME COURT CASE OF NOTE

Bostock v. Clayton County, Georgia, 140 S. Ct. 1731 (2020)
= United States Supreme Court, 6-3 Majority Opinion

» "An employer who fires an individual for being homosexual or transgender fires
that person for traits or actions it would not have questioned in members of a
different sex. Sex plays a necessary and undisguisable role in the decision;
exactly what Title VII forbids.”

» "[H]Jomosexuality and transgender status are inextricably bound up with sex....
because to discriminate on these grounds requires an employer to intentionally
treat individual employees differently because of their sex."

=MTSBA
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PROPOSED AMENDMENTS TO CURRENT

TITLE IX REGULATIONS

In recognition of the persuasive authority of Bostock, President Biden issued an executive order
on March 8, 2021, stating that it is the policy of the Administration that “all students should be
guaranteed an educational environment free from discrimination on the basis of sex...including
discrimination on the basis of sexual orientation or gender identity.” The order additionally
specifically recognized that the right of students attending schools receiving federal funding to be
free from discrimination based on sex, including discrimination based on sexual orientation or
gender identity, is codified in Title IX. The executive order went on to direct the Secretary of
Education to take specific actions based on the identified policy.

In partial compliance with the executive order, the Office for Civil Rights published in the federal
register its current interpretation of Title IX. Specifically, the stated intent of the publication was to
“clarify the Department’s enforcement authority over discrimination based on sexual orientation
and discrimination based on gender identity under Title IX of the Education Amendments of 1972
in light of the Supreme Court’s decision in Bostock v. Clayton County.” In effect, the document
provides that the determination of the Court in Bostock “that discrimination ‘on the basis of sex’
encompasses discrimination based on sexual orientation and gender identity” applies directly to
Title IX. As a result, “OCR will fully enforce Title IX to prohibit discrimination based on sexual
orientation and gender identity in education programs and activities that receive Federal financial
assistance...”

=MTSBA
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PROPOSED AMENDMENTS TO CURRENT

TITLE IX REGULATIONS

= The Civil Rights Division of the U.S. Department of Justice also issued a memorandum applying
the Court’s ruling in Bostock to Title IX. Noting that the courts in Grimm and Adams have applied
the Bostock interpretation to Title 1X, the Division stated, “that the best reading of Title IX’s
prohibition on discrimination ‘on the basis of sex’ is that it includes discrimination on the basis of
gender identity and sexual orientation.”

= It must be noted, however, that a federal District Court in Tennessee has issued a restraining
order enjoining the U.S. Department of Education and the U.S. Department of Justice from
enforcing the above-referenced interpretation in Montana and several other states. In State of
Tennessee, et.al, v. U.S. Department of Education, the plaintiffs are several states (including
Montana) that have challenged the interpretation of both OCR and DOJ on the basis that the
agencies failed to comply with the requirements of the federal administrative procedure act, and
on other constitutional grounds. The restraining order will remain in effect until final resolution of
the litigation.

=MTSBA
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PROPOSED AMENDMENTS TO CURRENT

TITLE IX REGULATIONS

The U.S. Department of Education Releases Proposed Changes to Title IX Regulations, Invites Public Comment
Department Commemorates 50 Years of Protecting and Advancing the Rights of All Students

JUNE 23, 2022

Contact: Press Office, (202) 401-1576, press@ed.qgov

= Today, in celebration of the 50th anniversary of Title IX — the landmark civil rights law that has opened doors for generations of women and
girls — the U.S. Department of Education released for public comment proposed changes to the regulations that help elementary and
secondary schools and colleges and universities implement this vital legislation. The proposed amendments will restore crucial protections
for students who are victims of sexual harassment, assault, and sex-based discrimination — a critical safety net for survivors that was
weakened under previous regulations. The proposed regulations will advance educational equity and opportunity for women and girls across
the country to ensure that every student in America, from kindergarten through a doctorate degree, can achieve her dreams.

= "Over the last 50 years, Title IX has paved the way for millions of girls and women to access equal opportunity in our nation's schools and
has been instrumental in combating sexual assault and sexual violence in educational settings," said U.S. Secretary of Education Miguel
Cardona. "As we celebrate the 50th Anniversary of this landmark law, our proposed changes will allow us to continue that progress and
ensure all our nation's students — no matter where they live, who they are, or whom they love — can learn, grow, and thrive in school. We
welcome public comment on these critical regulations so we can further the Biden-Harris Administration's mission of creating educational
environments free from sex discrimination and sexual violence."

= The proposed regulations will advance Title IX's goal of ensuring that no person experiences sex discrimination, sex-based harassment, or
sexual violence in education. As the Supreme Court wrote in Bostock v. Clayton County, 140 S. Ct. 1731 (2020), it is "impossible to
discriminate against a person” on the basis of sexual orientation or gender identity without "discriminating against that individual based on
sex." The regulations will require that all students receive appropriate supports in accessing all aspects of education. They will strengthen
protections for LGBTQI+ students who face discrimination based on sexual orientation or gender identity. And they will require that school
procedures for complaints of sex discrimination, including sexual violence and other sex-based harassment, are fair to all involved. The
proposed regulations also reaffirm the Department's core commitment to fundamental fairness for all parties, respect for freedom of speech
and academic freedom, respect for complainants' autonomy, and clear legal obligations that enable robust enforcement of Title IX.

https://www.ed.gov/news/press-releases/us-department-education-releases-proposed-changes-title-ix-requlations-invites-public-comment
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PROPOSED AMENDMENTS TO CURRENT

TITLE IX REGULATIONS

The proposed regulations would:

Clearly protect students and employees from all forms of sex discrimination.

Provide full protection from sex-based harassment.

Protect the right of parents and guardians to support their elementary and secondary school children.

Require schools to take prompt and effective action to end any sex discrimination in their education programs or
activities — and to prevent its recurrence and remedy its effects.

Protect students and employees who are pregnant or have pregnancy-related conditions.

Require schools to respond promptly to all complaints of sex discrimination with a fair and reliable process that
includes trained, unbiased decisionmakers to evaluate the evidence.

Require schools to provide supportive measures to students and employees affected by conduct that may constitute
sex discrimination, including students who have brought complaints or been accused of sex-based harassment.
Protect LGBTQI+ students from discrimination based on sexual orientation, gender identity, and sex characteristics.
Clarify and confirm protection from retaliation for students, employees, and others who exercise their Title IX rights.
Improve the adaptability of the regulations' grievance procedure requirements so that all recipients can implement Title
IX's promise of nondiscrimination fully and fairly in their educational environments.

Ensure that schools share their nondiscrimination policies with all students, employees, and other participants in their
education programs or activities.

The Department will engage in a separate rulemaking to address Title IX's application to athletics.

https://www.ed.gov/news/press-releases/us-department-education-releases-proposed-changes-title-ix-requlations-invites-public-comment

=MTSBA
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U.S. SUPREME COURT CASES INTEGRATED

INTO THE TITLE IX REGULATIONS

Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274 (1998)

= A school district can be liable for money damages under Title IX for employee-on-
student sexual harassment if:

= An official of the district with authority to institute correct measures on the
district’s behalf:

» Has actual notice of the teacher’s misconduct and
> |Is deliberate indifferent to the teacher’s misconduct.

=MTSBA
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U.S. SUPREME COURT CASES INTEGRATED

INTO THE TITLE IX REGULATIONS

Davis. Monroe County Board of Education, 526 U.S. 629 (1999)

= A school district can be liable under Title IX for student-on-student sexual
harassment if;

» The Gebser standards of notice and deliberate indifference are met;

» The district has substantial control over the “context” in which the harassment
occurs and over the harasser;

» The conduct is “so severe, pervasive, and objectively offensive” that it
effectively denies equal access to an institution’s resources or opportunities.

=MTSBA
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MONTANA SUPREME COURT: SEXUAL

HARASSMENT IS A FORM OF
SEX DISCRIMINATION

“When sexual harassment is directed at an employee solely because of gender,
the employee is faced with a working environment fundamentally different from
that faced by an employee of the opposite gender. . . . That difference
constitutes sexual discrimination in employment. We hold that sexual
harassment is sexual discrimination under the Montana Human Rights Act.”

Harrison v. Chance, 244 Mont. 215, 797 P.2d 200 (1990).

=MTSBA .
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TITLE IX PROHIBITIONS

(1) Treating one person differently from another in determining whether such person satisfies any
requirement or condition for the provision of such aid, benefit, or service;

(2) Providing different aid, benefits, or services or provide aid, benefits, or services in a different
manner;

(3) Denying any person any such aid, benefit, or service;
(4) Subjecting any person to separate or different rules of behavior, sanctions, or other treatment;

(5) Applying any rule concerning the domicile or residence of a student or applicant, including eligibility
for in-state fees and tuition;

(6) Aiding or perpetuating discrimination against any person by providing significant assistance to any
agency, organization, or person which discriminates on the basis of sex in providing any aid, benefit or
service to students or employees;

(7) Otherwise limiting any person in the enjoyment of any right, privilege, advantage, or opportunity.
34 C.FR. 106.31(b)

=MTSBA
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DEFINITION OF SEXUAL HARASSMENT

Includes any of the 3 types of misconduct on the basis of sex:
= Quid Pro Quo harassment by a school employee
= Hostile Environment
= Any instance of sexual assault, dating violence, domestic violence, or stalking

MTSBA Model Policies 3225 and 5012

=MTSBA
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QUID PRO QUO SEXUAL HARASSMENT

“Something for something else”

Definition: An employee making an aid, service, or benefit of the District conditional on
an individual’s participation in unwelcome sexual conduct:

= Standard only applies to employees

= Not evaluated for severity, pervasiveness, offensiveness, or denial of equal
educational access

= The unwelcomeness and severity of conduct is presumed
= One instance is enough to be quid pro quo sexual harassment

=MTSBA .
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HOSTILE ENVIRONMENT SEXUAL

HARASSMENT

Definition:
= Unwelcome conduct
= Determined by a reasonable person

= To be so severe, pervasive and objectively offensive that it effectively denies a
person’s equal access to the recipient’s education program or activity

=MTSBA
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SEXUAL ASSAULT, DATING VIOLENCE, DOMESTIC

VIOLENCE OR STALKING

Violence Against Women Act
= Sexual Assault (20 U.S.C. 1092(f)(6)(A)(v)
= Domestic Violence (34 U.S.C. 12291(a)(8)
= Dating Violence (34 U.S.C. 12291(a) (10)
= Stalking (34 U.S.C. 12291(a)(30)
= Violations of State law

Even if law enforcement are investigating a crime, the District has a duty to address this
from a sexual harassment perspective and take appropriate action.

=MTSBA
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IMPORTANT POINTS

Sexual Harassment is a Form of Sex Discrimination
= Includes words, gestures, actions, or overall statements that are sexual in nature

= Conduct must be unwelcome

= Claimant doesn’t have to be person to whom the conduct is directed; it can be
anyone affected by the conduct

=MTSBA
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BROAD APPLICATION

Sexual Harassment is a Form of Sex Discrimination (“on the basis of sex”)
= Employee — Employee
= Employee — Student
= Student — Employee
= Student — Student

= Different or Same gender

=MTSBA
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EXAMPLES OF IMPROPER

SEXUAL-BASED CONDUCT

Performing sexual gestures or touching oneself sexually in front of others
Telling sexual or dirty jokes

Making sexual propositions or pressuring co-workers for sexual favors

Touching of a sexual nature

Writing graffiti of a sexual nature

Displaying or distributing sexually explicit drawings, pictures, or written materials
Spreading sexual rumors

Circulating or showing e-mails or websites of a sexual nature

Improper “grooming” of students

=MTSBA :
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NOTICE AND ACTUAL KNOWLEDGE

A school district:
= With actual knowledge of sexual harassment
= |n an education program or activity of the District
= Against a person in the United States

Must respond promptly in a manner that is not deliberately indifferent

=MTSBA
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WHAT IS “ACTUAL KNOWLEDGE”?

Notice of sexual harassment or allegations of sexual harassment to:
= The District’s Title IX Coordinator
= Any employee of a K-12 school district

Takeaway #1: If ANY EMPLOYEE has notice or knowledge of sexual harassment or
allegations of sexual harassment, the District is deemed, by law, to have knowledge of
sexual harassment!

Takeaway #2: ALL EMPLOYEES should be trained on what constitutes sexual
harassment and the appropriate response.

=MTSBA
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SEXUAL HARASSMENT OCCURRING IN A

SCHOOL’S EDUCATION PROGRAMS OR
ACTIVITIES

= Schools must respond when sexual harassment occurs against any person in any
education program or activity

= Definition of “program or activity” includes:

» Any locations, events, or circumstances over which the school exercised
substantial control over both the respondent and the context in which the sexual
harassment occurred (Davis standard)

» On and off campus

NOTE: Gray areas include: (1) on-line sexual harassment, and (2) off-campus sexual
harassment that is occurring outside the jurisdiction of the District.

=MTSBA
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THE DELIBERATE INDIFFERENCE

STANDARD

Definition:

= Failure to respond reasonably in light of the circumstances (Gebser
standard)

=MTSBA
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TWO-PART RESPONSE

1st Response: The response after actual knowledge (“Report”)
2"d Response: Response after Formal Complaint (“Formal Complaint”)

Terminology:
= Complainant: person alleged to be the complainant of sexual harassment
= Respondent: person alleged to be the respondent of sexual harassment

Note: Parent may act on behalf of a minor student who is a complainant or
respondent. MTSBA Model Policies 3225F and 5012F are available for intake.

=MTSBA
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MANDATORY RESPONSE OBLIGATIONS

Mandatory response obligations:

>

>
AN
>

Must offer supportive measures to the complainant. May offer supporting
measures to the Respondent

Title IX Coordinator must promptly contact the complainant

Must follow grievance process before the imposition of discipline or other non-
supporting measures against a respondent

Must not restrict other rights (e.g., 15t Amendment, 5" Amendment, 14t
Amendment, etc.)

Requires investigation with any formal complaint

Wishes of complainant re: whether the school investigates shall be respected
unless Title IX Coordinator determines investigation is warranted (not clearly
unreasonable) in light of the known circumstances

= Allegations not meeting definition of sexual harassment must be dismissed

= MTSBA Model Policies 3225P and 5012P

=MTSBA
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BASIC ELEMENTS OF FORMAL

COMPLAINT PROCESS

= Parties are to be treated equitably
= Objective evaluation of all evidence
= No conflict of interest or bias for investigator or decision-maker(s)

= Presumption that the Respondent is not responsible (“presumption of non-
responsibility”)

= Reasonable prompt time frames
= Description or list of possible discipline/other remedies

= Standard of evidence must be established and be consistent (preponderance of
evidence or clear and convincing evidence)

= Appeal procedures and bases for the same
= Range of supportive measures available
= No breach of privilege without waiver

=MTSBA )
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MANDATORY RESPONSE OBLIGATIONS,

CONT.

= At time of filing a formal complaint, complainant must be participating in or attempting
to participate in the district’s education program/activity

= Complainant must sign or otherwise indicate the complainant is the person filing the
formal complaint

= |f Title IX Coordinator signs a formal complaint, must remain free from conflicts and
bias

= Supporting measures include: individualized services reasonably available that are
non-punitive, non-disciplinary, and not unreasonably burdensome to the other party
designed to ensure equal educational access, protect safety or deter sexual
harassment

= School's supportive measures and remedies are evaluated, but a school’s disciplinary
decisions are not seconded guessed

=MTSBA
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TITLE IX COORDINATOR(S)

ROLES AND RESPONSIBILITIES

Title IX Coordinator(s) must:
= Remain free from conflicts of interest and bias
= Remain impartial

Title IX Coordinator(s) may:
= File and sign a Formal Complaint

Title IX Coordinator may be the investigator but may not be the decision-maker for
districts with limited staff

=MTSBA
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TITLE IX COORDINATOR(S)

ROLES AND RESPONSIBILITIES

Schools must;:

= Designate one or more Title IX Coordinators to coordinate and ensure
compliance with the legal requirements under Title IX

= Inform those applying for admission and employment, students, parents
or legal guardians of students, employees, and all unions of the identity
and contact information for the Title IX Coordinator(s):

» Name(s) of Title IX Coordinator(s)
» Physical address

» Email address

» Phone number

=MTSBA
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TITLE IX COORDINATOR(S)

ROLES AND RESPONSIBILITIES

Intake Responsibilities:

= Receiving reports alleging sex discrimination or sexual harassment
= Receiving formal complaints submitted and signed by the Complainant

Response Duties:

= Promptly contacting the Complainant re: supportive measures
» Avalilability of Supportive Measures (with or without the filing of a formal Complaint)

» Consideration of Complainants wishes re: what supportive measures they would like
implemented

» Explain Formal Complaint Process

Coordination Duties:

= Implementation of Supportive Measures
= Facilitate the scheduling of voluntary informal resolution process

=MTSBA
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TITLE IX COORDINATOR(S)

ROLES AND RESPONSIBILITIES

Confidentiality and Recordkeeping Duties:
= Must maintain confidentiality with respect to supportive measures implemented
= Required to create and maintain records relating of any reports or formal complaints for a

period of seven (7) years
NOTE: If the District doesn’t provide a Complainant with supportive measures, it must keep
documentation that it was not clearly unreasonable to do so in light of the circumstances presented.

Facilitation of Inspection/Evidence Review:
= Both parties must be provided an opportunity to inspect and review evidence obtained during
the investigation
= Both parties must be provided at least 10 days to submit a written response to the evidence

reviewed
NOTE: Investigator can also facilitate this process.

Distribution of Written Investigation Report
= Both parties must be provided with a copy of the written investigative report at least 10 days
before a determination of responsibility is made and be provided with an opportunity to submit

written questions
NOTE: Investigator can facilitate the distribution of the written investigative report, but only the Decision-
Maker must be the one involved in facilitating the written questions of the parties.
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TITLE IX COORDINATOR(S)

ROLES AND RESPONSIBILITIES

Coordination of Determination, Remedies and Appeals:

= Written determination of decision-maker is to be provided to the parties
simultaneously

= |mplementation of remedies
= Both parties must be afforded an opportunity to appeal

=MTSBA
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MTSBA'’S TITLE IX CHECKLIST

Title IX Compliance: Sexual Harassment Intake, Investigation, and Records Checklist:
1 Section 1: Receiving a Complaint
) Section 2: Investigating a Complaint
) Section 3: Completing an Investigation Report
U

Section 4: Record Keeping Requirements

U

Document Shared with Training Registrants
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DISCLAIMER

Montana School Boards Association has designed these training materials to provide the
required training for Title IX personnel, to provide helpful information regarding areas of the
law and best practices concerning the administration and governance of Montana K-12
public schools. MTSBA does not intend these materials to be a rendering of legal advice.
The reader of these materials should request legal advice on specific legal inquiries.

=MTSBA
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THANK L e
YOU FOR |

ATTENDING! MTSBA'’s Legal Team:

legal@mtsba.org
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